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999 E Street, NW
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Re:  Enforcement Procedures; Notice of Public Hearing and Request for
Public Comment (Notice 2003-9)

Dear Ms. Lebeaux:

This letter responds to the FEC’s Request for Public Comment regarding
Enforcement Procedures. 68 Fed. Reg. 23,311 (May 1, 2003). This has been a
subject of great interest to me dating back to my service at the Commission from
1977-1979. Unfortunately, the Commission’s Notice coincided with the
announcement of the decision in McConnell v. FEC, 251 F. Supp. 2d 176 (D.D.C.
2003). Numerous practitioners, myself included, represent one or more of the
dozens of parties in that proceeding. As the Commission knows, motions,
responses, and jurisdictional statements have been filed since May 2 and will
continue until June 2. Shortly thereafter, the Supreme Court is likely to announce
an expedited schedule for briefing and argument. Due to these and other demands, 1
am unable at this time to provide detailed comments to the Notice.

However, I am pleased to submit for the record two documents. Enclosed (at Tab
A) please find a copy of a Resolution and Report of the Section of Administrative
Law with correspondence, dated April 1, 1982, regarding Enforcement Procedures
of the Federal Election Commission, which are pages 223-252 of the Annual
Reports of Committees, vol. 19 (Amer. Bar. Ass’n Section of Admin. Law 1982).
Also enclosed (at Tab B) is the Statement of William H. Allen, Chairman,
Administrative Law, American Bar Association, Accompanied by Jan Baran,
Chairman, Committee on Election Law; and Michael Berman, Committee on
Election Law, June 21, 1983, which are pages 320-329 of Campaign Finance
Reform Hearings held before the Task Force on Elections of the Committee on
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House Administration, U.S. House of Representatives, 98™ Cong. (1984). These
documents reflect earlier recommendations and comments regarding FEC
enforcement procedures.

I urge the Commission to consider a continuance in this proceeding until after
arguments in McConnell v. FEC, which may occur as early as September 2003.
After that time I, and probably others, will be able to provide more comments and
would be in a position to testify at any hearing.

Sincerely,

4n Witold Baran
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A,

Wo objecticn hcoe been rTaised

Request cof the Secticn oi Administrative Law dated

April 1,°1982, to subnmit ceomonts te the Federal Llectionm
Commission end to committees of Comgress regarding
enforcement procecdures of the Tederal Election
Coomission. The Section, therefore, is suthorized to
subnpit the written comments as attached to the RBleaket
Authority Request.

Plesse send & copy of the Section's f£finzl comments to the
Governmental Affzirs Group, LI0U ¥ Street, XV, Washingtonm,
DC 20029 and te ry cfiice =2t the Azcricen Bar Asscciztien

in Chicago.

Sincerely vours,

F. ¥m. Mclelpin

Filt/ce
0277R/2

cc: Eugene C. Thomss, Esquire

bce: Messrs. F. Wm. McCelpin
Robert D. Evans
Ms. Barbara A. Heenan
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/ \ AMERCAN BAR ASSOCIATION

SECTION OF
ADMINISTRATIVE
LAW

OFFICERS

CHAIRMAN

Anionin Scatie
university of Chicage
|

ol
1111 Eest 60th Strest
Chicago, H. 80637

CHAIRMAN-ELECT

‘Wiliam H. Alien

301 Pennaytvania Avenue. N

R0, Box 7566

washington, DC 20044

SECRETARY

Neison |. Crowther, Jf.

1301 Pennayivanis Avenue, Nw
‘washington, DC

BUDGET OFFICER
Churies Etfinger Smoot
201 umbtis Road, NW
Washington, DC 20008

SECTION DELEGATE 1O
THE MOUSE OF DELEGATES
Msarion Edwyn Harmison
h Figor
1827 K Straet, NW
washington, OC 20006
COUNGIL
THE OFFICERS AND~~
LAST RETIAING CHAIRMAN
Wiltis 8. Sneil
washington, DC
COUNGIL MEMBERS
“Arthur E. Bonfield
iows City, 1A
Kathryn M. Brseman
‘Washington. DC
Herbert €, Forrast
Washingion. DC
Msrgaret Glihooley
Westfisia, NJ
Saity Katzen
washington, DC
“Terrence Roche Murl
® m.mnmn,"o"l
Egwin F. Aaing
Washingion, OC
Kenneth E. Scott
Stanford, CA
Stephen A. Sharp
Washington, DC
Peter | Strauss
New York. NY

Harold R. Tyler, Jr,
New York, NY

Can W vogt
Weshington, D

FOR STATE
ADMINISTRATIVE LAW
L Marold Levinson
isshvilie, TH

EDITOR-IN-CHIEF
ADMINISTRATIVE LAW
REVIEW

John H. Reese
Univarsity of Denvet
Cotlege of Law

200 W. 14th Avenus

Denver, CO 80204
PR
BOARD OF GOVERNORS
LIAISON

Robert MacCrate

New York, NY

YOUNG LAWYERS
DIVISION LIAISON
John Hardin Young

Washington,
LAW STUDENT
DIVISION LIAISON
Metthew Hutching
Lubbock, TX
STAFF LIAISON
3 Mary L. Oofan

American Bar Asaoci

1168 E. 80th St.

Chicago, I 80837
312/047-3876

1155 EAST BOTH ST., CHICAGO, RLINOIS 80837 TELEPHONE 31279474000

Piease respond to:

april 1, 1982

REQUEST FOR BLANKET AUTHORITY

FROM: Section of Administrative Law

SUBJECT: Resolution Regarding Enforcement Procedures
of the Federal Election Commission

OBJECTION DEADLINE: April 7, 1982

PROPOSED SUBMISSION DATE: April 8, 1982

4t its January 15-17, 1681, meeting our Section
Council approved the attached resolution regarding
the enforcement procedures of the Federal Election
Commission. The resolution recommends changes to the
manner in which allegations of campaign financing
violations are investigated and resolved in civil
administrative proceedings. A copy of the report
that supperts the resolution is also attached.

If no objection is raised by 5:00 p.m. April T, 1982,
a copy of the resclution and report will be submitted
to the Federal Election Commission and to the commit-
tees of Congress that have oversight responsibility
for this agency, the Senate Rules Committee and the
House Committee on Administration.

Blanket authority is requested because the subject
matter is highly technical and within the special
expertise of the Section. Expedited procedure is
being used because the Commission is nov analyzing
jts own procedures, which will be discussed at a
meeting scheduled for April 8. Also, a number of
bills are pending in Congress with hearings expected
within the month. Although technically under
expedited procedure the objection deadline could be
earlier, we are extending the deadline to allow for
mail delivery to you some days before April Tth.
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Section of Administrative Law
Request for Blanket Authority

April 1, 1982

Page Two

The Section is not aware of any material interest ‘in
the subject matter of the request on the part of any
member of the Council or the Committee on Election
Law by reason of specific employment or repre-
sentation of clients.

Antonin Scalia, Chairman
Section-of Administrative Law

AS:rld
Enclosure
0326P

cc: Eugene C. Thomas, Esquire .
Chairman, ABA House of Delegates
P.0O. Box 829 , ’ '
Boise, ID - 83701

F. Wm. McCalpin, Esquire
ABA Secretary i ‘
1155 East 60th Street =
Chicago, Illinois 60637

Robert Evans, Esquire

Acting Dipector .. . . :
‘ABA GovernmentalfRelationsfOffice
1800 M. Street, N.W.

Washington, D.C: © 20036

Steven J. Uhlfelder, Chairman
Special”Committee”on_Electipn Law.
andevoterQParticipation
P.O. Box 391 .
Tallahassee, Florida 32302

AllZSeciidﬁ/Division Chairmen

Staff Liaisons, w/o enclosures




RESOLUTION OF THE SECTION OF ADMINISTRATIVE LAW

RESOLVED:

AMERICAN BAR ASSOCIATION

That the Section of Administrative Law recommends that the
House of Delegates adopt the following Resolution:

BE IT RESOLVED THAT THE AMERICAN BAR ASSO-
CIATION SUPPORTS THE FOLLOWING PROPOSALS AND
PRINCIPLES WITH RESPECT TO ENFORCEMENT PRO-
CEDURES OF THE FEDERAL ELECTION COMMISSION
AND URGES CONGRESS TO ADOPT OR BE GUIDED BY
SUCH PROPOSALS OR PRINCIPLES WHEN IT AMENDS
THE FEDERAL ELECTION CAMPAIGN ACT.

Reason To Believe Proceedings

Complaint Generated Investigations. There should
be nothing in the Act to prevent the Commission
from gathering voluntarily provided information
from the Respondent prior to a Reason To Believe
determination. .

Internally Generated Investigations. With res-
pect to internally generated investigations, the
General Counsel should have the discretion to
invite the Respondent to respond to the allega-
tions of wrongdoing prior to recommending that
the Commission find Reason To Believe.

Probable Cause Proceedings

Access to Information. Respondent should be pro-
vided access to documents submitted to or obtained
by the staff from third parties during its inves-
tigation and which the staff relies on in its
recommendation. Such access should be afforded

to the Respondent at the conclusion of the inves-
tigation but before briefing commences.

Access to General Counsel's Reports. Any report

submitted to the Commission by the General Counsel
after the Respondent has filed his or her brief
should be provided to the Respondent.
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Right to Oral Argument. The Respondent should
be provided a rlght to present argument before
the Commission prlor toa flndlng of Probable

Cause. :

Conc111atlon Negotlatlons

AdmlSSlOn. An adm1551on by~ the Respondent that
a- violation has ocoirred should not be requlred
routlnely by the Comm1551on.”:1 :

‘Civil Penaltles. The Comm1551on shoula be‘*“"

authorized to demand ‘¢ivil ‘penalties only. for:

a know1ngfand w111f 1 v1olatlon of the Act.“

Mlscellaneous e

- should. lmpogg tlme’llmlts ‘on nvestlgatlohsfby

the: General Counsel's office in order to encour< -

-age the speedy resolutlon of suchvlnvestlgatlons.:f

Statement of Reasons., The c mmlss1on should

“formal statement of its reasons for o
or not flnd;ng Reason To Believe or
use ‘in-a proceedlng. The Comm1551on
1% ‘endorse ‘the reasoning 1n the report
submlt ed’ by the General Counsel :

lSS {

on. of Index., The Comm1551on should
publigh an index .of all investigations which
have been’ concluded. ‘The Commission should

update thls ‘index: on. an annual ‘basis.

”2’?



REPORT ON REFORM OF THE FEC'S ENFORCEMENT PROCEDURES
COMMITTEE ON ELECTION LAW
SECTION OF ADMINISTRATIVE LAW
AMERICAN BAR ASSOCIATION

This Report is intended to explain the rationale for the
proposed changes in the Federal Election Commission's en=-
forcement procedures contained in the attached draft Resolu-
tion. The recommendations contained herein represent the
work product of a Task Force of members of the Committee on
Election Law which was formed to study the enforcement pro-
cedures currently in effect at the Commission, to evaluate
these procedures, and to suggest changes based on the prac-
tical experience of the members.

At the present time, there are several legislative proposals
under consideration in the Senate which would substantially
revise the FEC's statutory authority. This project was un-~
dertaken with the hope that the Bar would.-be able to provide
constructive suggestions at a time when the legislative
authority of the Commission is under scrutiny by the Cong-
ress.

Accordingly, a volunteer Task Force was designated by the
Committee's Chairman, Jan W. Baran, to study this problem
and report back to the full Committee with its recommenda-
tions., The Task Force was chaired by David G. Frolio of
Bracewell & Patterson, a Vice-Chairman of the Committee, and
included the following:

Jan W. Baran - Baker & Hostetler

Michael S. Berman - Kirkpatrick, Lockhart, Hill,
Christopher & Phillips

Carol C. Darr - Democratic National Committee
Herbert L. Fenster ~ McXenna, Connor & Cuneo

Edward L. Weidenfeld - McKenna, Connor & Cuneo

In addition, the following individuazls participated in the
meetings of the Task Force, but did not take a position with
respect to the recommendations: John W. McGarry (Chairman,
Federal Election Commission); Patricia Ann Fiori (Executive
Assistant to Chairman McGarry); and Thomas Josefiak (Deputy
to the Secretary of the Senate for the Federal Election Com-
mission). These individuals were instrumental in providing
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i 1nvestlgat~ons, 4
_ power 'to determine' whether or not a c;

. Eucklez sugra at’ 112, n.15s

g Wafh‘these con51deratlons in nlnd, the Commattee ‘on Electloni
jLaw proposes certaln changes in the enforcement procedures

the Task Force with insight into the dally operation of the
Federal Election Comm1551on.

The Task Force was formed at a neeting of the Commlttee on
Election Law on October 13, 1981, Throughout the next six
weeks,; the Task Force met -on numerous occasions to discuss
and draft proposed recommendations. At a meeting- of the
full Committee on November '18, 1981, the Task Force S pro=.
posed recommendations were presented and -discussed. - Repre-
sentatives of the FEC attended and commented of the recom-
mendations. - . This Report was ‘subsequently prepared to-rTe-
flect ‘the majorlty and usnally consensus views of. the mem-
bers of the Comm1ttee.-f :

DISCUSSION

The Federal Electlon Comm1551on is unlque in’ many w“ s, bnt
particularly initwe respects: ‘First, it is- unigue by‘ 3

of “the conduct that ‘it regulates == PO 1t1cal spe

Suprene Court has noted that regulatlonfo-f

ing affects core first amendnent. freedoms kS
pression’ and. .associa 'n.; ‘Buckley ‘w; Valég, 424
14«15 (1976) For th s reason, the Comm1351on has
welghty, i - :
ers dn. @ nmnner harm
siony™ TFederal Election:
Tax Reform Immediately - C'
1980) (haufnan, C. anﬂ

the Commlss

occurred or is about: to occur; and consequently'w ether “or
not informal ~or judicial rened1es:yw111 be pursued "

he'recommenaatlons also ati mp
te the enforcement proceealnas w1thout 1ncrea51ng fd—




Proposed Modifications To The Enforcement Procedures

Reason To Believe Proceedings

1. Complaint Generated Investigations.

Where an individual has:filed a complaint alleging a viola-
tion of the Act, § 437g({a) (1) provides that the Commission
must serve a copy of the complaint on the Respondent and
allow 15 days for a written response. In many cases, the
information provided by the Respondent pursuant to this pro-
vision demonstrates that no violation occurred. 1In such a
case, the General Counsel would recommend that the Commis-
sion find that no Reason To Believe that a violation exists.
The Commission then votes on this recommendation,

In some cases, however, the information provided by the Re-
spondent, although convincing, may fail to rebut every sih-
gle allegation in the complaint. Alternatively, the Respon~
dent's written submission may raise minor guestions which
the General Counsel and the Commission might wish to pursue
prior to dismissing the complaint. The Committee concluded
that in both situations, the Commission should have the
authority to request additional information from the Respon-
dent. Where the Respondent is willing and can provide in-
formation which demonstrates that no violation has occurred,
the complaint should be dismissed.

Under the procedures presently in effect, however, the Gen-
eral Counsel is prohibited from requesting information from
the Respondent prior to a finding of Reason To Believe. The
Commission has concluded that any such communication with
the Respondent prior to a finding of Reason To Believe is
not authorized by the Act.

In order to provide the Commission with explicit statutory
authority in this situation, the Committee recommends that
the Act be amended so as to allow the Commission to request
that the Respondent provide certain information voluntarily
prior to any consideration of Reason To Believe. As in the
case of the initial written response, the submission of
additional information by the Respondent will be voluntary.
The purpose of allowing this voluntary communication between
the Commission and the Respondent is to &llow the Respondent
the opportunity to demonstrate that no violation occurred
prior to a formal finding of Reason To Eelieve. In this
manner, the Respondent may avoid the embarrassment and stig-
ma associated with such a finding, and the Comnission may
eliminate unnecessary formal investigations.




2. Internally Generated Investigations.

The overwhelming majority of internally generated investiga-
tions are triggered by information cbtained from {(1)/ reports
filed ~with the Commission; -{2) audits -of - the committee's
books; ~and (3) referrals from . othér agencies. “:-Int many
cases; the Respondent's first notice that any “enforcement

i
s the receipt of notification that
the Commission has already reached a formal Reason To Be-.

‘action “has been opened :

lieve finding. Unlike complaint generated investi. ations,
the Act does not require the Respondent to be not ied of "
the alleged violation prior to the Reason To Believe deter-

The Committee recommends that ‘the Commission  institute a
procedure of notifying the Respondent of the alleged wviola-
tion and providing ‘the Respondent with an oOppo: 2} '
demonstrate why no action should be taken prior to

Bt i s to provide Responden!
_same rights which they would receive 4f the Commi
investigating the same allegation in respc se to
plaint. As in the case of ‘the complaint “generated 1
.gation; the Respondent will not be reguired  to ‘submi

ng to the Commission. -

In many cases,; the Respondent will be able - to provide ‘the
Commission with an adequate explanation of the alleged vio-
lation. - The Committee believes that it would: b eferable -
from the perspective of ‘both the Respondent and the Commis-
“sion to avoid a .fo ‘Reason To: ve: find L
cases. This will al e Re: S
- of asReason To Believe finc d -allow the -Comr
avoid opening and conducting a full scale investigati

“Probable Cause Proceedings o

 he recommendations '.coht‘a'ii‘rie'a within this éubsectlon “of the
‘Report (Recommendations 3 = 5) are grounded in the view that -

/ ~The Committee believes that this procedure ma be im-
mented by the ‘Commission without additional ‘legislative

2 o




the Probable Cause proceeding is gquasi-adjudicative in na-
ture. At the point where the General Counsel has recommend-
ed in his brief that the Commission find Probable Cause to
believe that a violation has occurred, the position of the
GCeneral Counsel and that of the Respondent are clearly ad-
versarial. In deciding whether the arguments of the General
Counsel or those of the Respondent should be given more
weight, the Commission is in effect exercising a judicial
function.

In light of the First Amendment aspects inherent in these
adversarial proceedings, the Respondent should be provided
with certain minimal procedural protections. Recommenda-
tions 3 through 5 are intended to provide the Respondent
with such minimal protection without imposing undue admini-
strative burdens on the Commission and the General Counsel's
office.

3. Access To Information.

As discussed above, the General Counsel is required to pro-
vide the Respondent with a copy of his brief delineating the
legal and factual support for the recommendation. The Gen-
eral Counsel is not required to provide the Respondent with
access to the documents, correspondence, interrogatories,
and deposition transcripts that support the General Coun-
sel's recommendation to f£ind Probable Cause. In fact, the
General Counsel routinely refuses to allow the Respondent
access to such material.

The Committee is recommending that the Act be amended so as
to allow the Respondent access to such material just prior
to the initiation of the briefing stage of the proceeding.
Such access will afford the Respondent notice of the evi-
dence upon which the staff is relying, and will allow the
Respondent an opportunity to rebut certain factual allega-
tions that are erroneous or incomplete. Moreover, such ac-
cess will guarantee that the Commission has more information
available to it at the time it has to make a decision with
respect to Probable Cause.

The FEC staff has resisted disclosure of such information to
Respondents on the grounds that staff reports are protected
by the work product privilege. This argument, however, has
no application to the Committee's recommendation. Our re-
commendation applies only to documents which were obtained
by the Commission from third parties and to the transcripts
of depositions taken from third parties. The Committee is
not recommending that the internal legal and factual anal-
yses prepared by the Commission or staif be disclosed to the
Respondent.




The staff has also argued that the disclosure of such in=
formation would violate the confidentiality prov151ons of
the Act. This argument is based on 2:U.S.C. § 437g(a)(12)
(A), ‘which provzdes as. follows.

Any nétification or 1nvest1gat1on made
undeéer this. section -shall’ not be made
publlc by. the Commission or by any per-
" son. without the written consent .of the
person -receiving- such notification 'or
the - person with~ respect te whom such.
1nvestlgatlon is made. . : L

2. 0.8, C -8 437g(a)(12)(A) The clear 1ntent of this prov1e~

sion is to protect the target of ‘the investigation from ad-

-verse -publicity which would result from the knowledge that

‘heor -she was the tar f:'gs»‘1’~ !f¢,gatlon. The intent

behind this provision we A

than to deprlve ‘the Respondent :

this argument: does net pert fallure to dlsclose
i he‘Responden o B

tlon to Responéent on’ £k .
secret. to assure ef ectlve 1nvest1gat'ens. € th
Committee's. proposal would not allow a Respondent access 1o
documents until after the staff has co
tion. - Presumably, the General’
Probable:Cause and prepare a brie:
t ge has been concluded.

nless the 1nvestlgat1ve -

: The Commlttee s proposal in. thls regard is supported by theg
‘the author .of an article publ;shed in the Yale Law Joutnal
“entitled- "The Federsl Electlon Commlsslen, The First Amends
- ment, and Due Process.™ 89 Yale L. q 1199 (1980).' Thls‘ '
AX 1c1e conciudes as follows-‘_' . :

fThe Commlsszen should prov1de the re=
spondent with sufficient 1nformatlon to
defend himself effectivel: ~I£ the
staff recomnends conc111atlon' rather:
than dlsmlssal, the respcndent should
receive not only - a ‘brief setting forth:
the staff's p051t10n, but also access to
supporting evidentiary ~material. .
~While adding only marglnally to the cost'
of FEC enforcement, these: reforms would
markedly increasé its fairness. . In ad-". "
~ditdiony’ the fornal requ;rement may -en-

33
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courage the staff to provide more infor-
mation voluntarily to respondents prior
to the final report.

Id. at 1222.

4. Access To General Counsel's Reports.

The 1979 Amendments to the Act require that the General
Counscel's brief must be given to the Respondent prior to the
Probable Cause determination by the Commission. The Respon-
dent then has an opportunity to submit 2 responsive brief,
after which time both briefs are submitted to the Commission
for consideration of the Prcbable Cause issue. This proce-
dure was intended to provide the Respondent with the legal
and factual theories upon which the General Counsel was re-
lying, and to provide the Respondent with an opportunity to
rebut these theories.

In practice, however, the General Counsel has added a third
step to the process. After the Respondent has submitted a
brief pursuant to 2 U.S.C. § 437g(a) (3), the General Counsel
submits a post-brief report to the Commission. This report
generally summarizes the arguments advanced in Respondent's
brief, and often attempts to rebut these arguments. In at-
tempting to rebut the Respondent's arguments, this post-
brief report may assert new legal and factual theories. The
post-brief report is not provided to the Respondent.

The Committee recommends that all such written reports and
recommendations from the staff which are submitted to the
Commission after the submission of the Respondent's brief
should be provided to the Respondent. The Committee's. pro-
posal does not restrict the General Counsel from submitting
such reports. It simply recommends that such reports be
provided to the Respondent. The purpose underlying this
recommendation is to give the Respondent notice of the legal
+heories and facts upon which the Generzl Counsel is rely-
ing. As noted above, this goal was implicit in the 1979
amendments to the Act. This recommendation imposes no ad-
ministrative burden on the Commission or the General Coun~
sel.

5. Right To Oral Argument.

Under the procedures presently in effect, the Respondent's
participation in the Probable Cause determination is limited
to the filing of his or her brief. 1In contrast, the General
Counsel files his initial brief as well as a post-brief re-
port. In addition, the General Counsel presents his recom-
mendations orally to the Commission at a closed session.

234
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‘many . -cases; the Respondent ‘may decide that the ‘e

The Committee recormends that the Respondent be allowed an
egual opportunity to present his arguments orally to ‘the
Ccommission. Such an opportunity, however brief, will allow
the Respondent the. opportunity to challenge any ‘misstate-
ments -in, the General Counsel's post-brief report and orxal
presentation. It will also allow the Commission to hear
both sides of the issue;, to. ask questions, and to-make a
more informed decision on the Probable Cause issue, :

The Committee's recommendation imposes a minimal administra-
tive Pburden on the Commission. “As noted above; the General
Counsel generally presents his argument to the Commission
orally. —~Our recommendation ferely reguests ‘the Commission
to allocate an.amount:of time +to allow the Respondent to’
rebut the arguments -of the General ‘Counsel. "Furthermore; it
is unlikely that most Respondents will avail  themselves of
the opportunity to participate in such an orel argument. In

¥

retaining counsel would be too ‘great and/or that
have been presented adequately in the brief.  Th
mendation imposes a: minor burden on the Commission's
strative procedures Wwith & substantial ‘enhancement “in A
guality and fairness of ‘the decision making process. = -

This  recommendation is supported by both a Common Cause
study and the conclusions of the Yale Law Journal art cles
Noting that one Commissioner indicated that the agency ££.
d@id an ‘inadeguate job. of presenting the Respondent's: posi-
tion; the Common Cause study recommends that "the FEC should

'make greater use of oral arguments.” Stalled From The

Start, Recommendation No. 20, at 55, In a:

: imilar fashion,
the Yale Law Journal article concludes as followsz: - -

...the FEC should permit Respondents to .. -
make oral arguments to the Commission
pefore it decides whether to enter dmto: . . i
coneiliation. -~ 0Oral argument would en-
hance the fairness and hence the legiti~
macy of the procedure.  Because of its
expense to: Respondents, ‘oral’-argument.
would create. -only: limited ..additional..
demands on the Commission's time. -

$o vale L.J. at '1‘2'.-5.2,._ 8

- “Conciliation Negotiationms

! PR Admission,

nhe vast majority,.of investigations which progress to .a
iinding of Probable Cause are ultimately resolved ‘through-a

=35
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Conciliation Agreement between the Commission and the Re-
spondent. The legislative history of the Act indicates
clear Congressional intent that the Commission utilize the
conciliation procedures as the major mechanism for resolving
enforcement proceedings.

In negotiating Conciliation Agreements, the Commission has
followed a consistent policy of requiring the inclusion of a
clause in which the Respondent expressly admits to having
violated the Act. 1In fact, the Commission typically insists
that the Conciliation Agreement contain two admissions. For
example, if the alleged viclation involved a corporate con-
tribution, the Commission typically insists that the Concil-
iation Agreement contain the following admissions: (1) Re-
spondent admits that he or she accepted a contribution from
X Corporation, and (2) Respondent admits that he or she vio-
lated 2 U.5.C. § 441b(a).

The Commission's insistence on such an admission results in
extended and difficult negotiations between the Respondent
and the Commission. Respondents are loathe to sign a docu-
ment containing an outright admission of a violation of a
Federal statute for several obvious reasons. Most persons
would prefer to avoid making an outright admission because
all -Conciliation Agreements are made available to the public
once the MUR has been terminated. Secondly, such an admis-
sion could expose the Respondent to criminal liability for
violating the Act. 2/ There is often a genuine dispute be-
tween the FEC and the Respondent as to whether a violation
of law has occurred, which dispute cannot be resolved short
of de novo trial in federal court. Accordingly, the Com-
mission's insistence on an admission clause has resulted in
protracted and lengthy negotiations consuming the resources
of both the Commission and the Respondent.

2/ The Act does provide that a Conciliation Agreement may
be introduced into evidence in a criminal proceeding as evi-
dence of the Respondent's lack of intent to commit the vio-
lation. 2 U.S.C. § 437g(d)(2). 1In addition, the Act pro-
vides that the court will consider the Respondent's compli-
ance with a Conciliation Agreement as a mitigating factor in
sentencing for a criminal violation. 2 U.S.C. § 437g(d)
(3) (C). PNeither of these provisions, however, protect the
Respondent from a successful criminal prosecution based on
an admission in a Conciliation Agreement.
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The Committee recommends that the Commission ‘abandon its
insistence on the inelusion of an admission clause in all
Conciliation -Agreements. Although it might be appropriate
to require a Respondent to admit to a2 violation where the
violation was knowing and willful, the Committee believes
that the Commission's blanket requirement for an admission
is inappropriate. : .

The adoption of this recommendation would conform the FEC's
policies to those of other agencies; such -as the FIC and’ the
SEC. ~Neither of these agencies, nor any agency that members
of this Committee are aware of, reguires an admission in all
cases.  Adoption of this recommendation would also shorten
the amount of “time necessary. to terminate an enforcement
proceeding. “Finally, it would -also fesult in & much more
efficient use of resources by'both;thefCommissionfandjthé
Respondent. PRGR Rt S NS S P bR

This recommendation iérstppbrted by the conclusions of both
the Yale Law Journal article and the Common Cause. study.

The author of the article concludes as follows:

.+ % the Commission should employ @
more - flexible “ conciliation: policy,
acknowledging its de facto adjudicative

©as - well as its prosecutorial role. In-
stead «of demanding admissions: 'of viola=
tion as a matter. of policyfin:congil—x
jation  proceedings,. the FEC should more
.readily accept neutral language when the.
issues of fact or law are unclear:’ This
approach would réduce ~the  likelihood  :. i
that respondents who have not violated . -
“the law will be: forced to admit a viola-
tipnfandcpay,aApenalty.t*It*wili also. o7
save’ respondents and the government conw
siderable expense by allowing: concilia-
tion agreements  to be concluded  more
quickly and by . reducing the. pressure to
‘litigate for vindication.. , :

49 ¥Yale L. g, ati1223.In & eimilar ‘fashion, the Common
{ause study concludes that the "[t)he FEC should re-examine
4he - conseguénces of its policy of generally requiring -an
samission of violation in conciliation agreements.”  Stalled
yrom ‘The Starty Recommendation  No. 19,  at 54. For. these
Yearons, the Commission should relax its policy: on admis-
aions, S . '



7. Ccivil Penalties.

Under the present law, the Commission has the authority to
impose civil penalties in Conciliation Agreements negotiated
with the Respondents and in civil proceedings in Federal
pistrict Court. The Commission may negotiate Conciliation
Agreements containing civil penalties up to a dollar amount
equal to $5,000 or an amount equal to the value of the con-
tribution or expenditure involved in the violation, which-
ever is greater. In a case where the Commission determines
that the violation of the Act was "knowing and willful," the
Conciliation Agreement may impose a civil penalty of up to a
dollar amount equal to the greater of $10,000 or an amount
equal to 200 percent of the contribution or expenditure in-
volved in the violation. Where conciliation negotiations
£2i1 to result in an agreement, the Commission may initiate
2 civil action in the Federal District Court and seek civil
penalties of a similar amount.

In negotiating Conciliation Agreements, the Commission has
generally insisted that the Respondent agree to pay a civil
penalty. The Commission requires the payment of 2 fine in
virtually all cases, including those cases in which the vio-
1ation was inadvertent. 3/

The Committee believes that the Commission’s insistence on
imposing civil penalties in all cases is undesirable as a
matter of policy. It results in lengthier negotiations
without substantially increasing the deterrent effect of the
nct. Accordingly, the Committee recommends that-the Commis-
sion's statutory authority to impose civil penalties be re-
stricted to those cases in which a knowing and willful vio-
lation of the Act can be established.

The Committee notes that suifficient statutory authority ex-
ists to deter serious violations of the Act. The existing
zuthority to regquire the payment of civil penalties for
kxnowing and willful violations pursuant to a Conciliation
Agreement should Dbe retained. 2 U.S.C. § 437g(a)(5)(B).
Where the Commission is unable to negotiate a Conciliation
Agreement containing such a penalty, the Commission may seek
civil fines in Federal District Court. In addition, the Act

3/ In the past, the Commission has been very inconsistent
Tn determining the amount of the penalty associated with
similar offenses. However, the Commission has recently
adopted internal guidelines which should eliminate such
inconsistencies in the future.




provides that serious violations may be referred to the Jus-
tice  -Department for criminal .prosecution.: The - Committee
pelieves that these provisions will successfully deter know=
ing and: willful violations of the:-Act. :

For. violations that are not knowing and willful, the Commite-
tee believes that the stigma of signing a public Concili-
ation .Agreement is sufficiently punitive ‘to. encourage  com=
pliance. The  Act depends primarily on voluntary ~compliance
and the 1evel of compliance to date has been Very highe

purthermore, the Committee on House Administration has re-~
cently noted that -the';commissibn‘s' policy with respect to
2dmissions of guilt and mandatory  civil penalties is “gon=’

he statute's emphas s on” conciliation and’ wvolun-

£ is the [Committee on’ 'Bous;ye,'Admiﬂi-—;f L

- -stration's] opinion that the Commis= . =
" sion expends too large “a - share of its:
‘resources pursuing minor, inadvertent.
“yiolations: of" campaign law.  As- @ oo
prime example, ‘the Commission, appears -
: Yo, e -the .purpose of ~the::
iation process. The purpose is -
: but corrective. ..The
, ~tice of reguiring an
admission-of g is.not required: by i
statute, and runs’ contrary ‘to the. *
principle of - voluntary: compliance. . -
“The payment cof 'a finey - before ‘the. .-
. commission = [lenters into cand) eenT
cludes .a conciliation agreement, Pro- .
“sceeds from ,tbi,.s.mvisconcept,i—on. : :

‘Commiss,

“mphe Committee's: recommendation - is supported in . part. by &
conclusion contained in the Common Cause studys. - The -study
concludes as “follows: -~ "The FEC.- should establish <clear -en-
{orcement priorities: -and~ should. place greater emphasis- on
the pursuit of important 'knowing and willful? violations of
the law." “stalled From The Start: Recommendation No. 14, at

Miscellaneous

$. - Time. Limits gg ,'Inveévti:‘gati'ons ;

fhere was a consensus among: the: Committee members. that the
dnvestigations unnecessarily stretched -over far too - Yong -a
Jperiod of ‘time, [ In -some cases, the delays were caused by
“A31ntory tactics of vResponde»ntsAg%xch as refusal to comply

- 12 -




with subpoenas. In such a case, the Commission is forced to
reguest a Federal District Court to enforce the subpoena.
in the majority of cases, however, the responsibility for
delay lay with the Commission. Several members of the Com-
mittee had been involved in investigations in which the
staff or the Commission, for no apparent reason, failed to
take any action whatsoever for periods of up to one year.

Unwarranted delays in the investigation of alleged viola-
tions of the Act create substantial problems for both the
Commission and Respondents. With the passage of time, it
becomes increasingly difficult to ascertain the relevant
facts. For example, the memories of witnesses become
clouded. Moreover, it is not unusual for a campaign com-
mittee to dissclve shortly after the campaign and for the
principals of the committee to disperse throughout the coun-
try. In such cases, it is difficult for the Commission to
ascertain whether the facts support a finding of Probable
Cause, and it is egually difficult for the Respondent to
gather the appropriate information to prepare a defense.

In order to alleviate this problem, the Committee considered
recommending statutory deadlines on the investigation of
alleged violations. The Committee concluded, however, that
it would be inappropriate to impose statutory deadlines on
the investigative stage. This option was rejected on the
grounds that it would hamper the Commission's flexibility to
investigate alleged violations involving particularly com-
plex factual or legal theories.

The Committee ultimately concluded that the problem lay
within the internal management of the Commission staff which
has the responsibility for conducting the investigations.
This conclusion is reinforced by the Common Cause study,
which states as follows:

Serious guestions have been raised about
the operation of the General Counsel's
office in terms of its workload, its
policy direction in conjuction with the
responsibilities of the staff director,
and its ability to serve the Commission-
ers and ultimately the public. An out-
side review, perhaps by the Administra-
tive Conference of the United States or
the American Bar Association could lead
to changes that would strengthen the

240
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ability of the General Counsel and the
FEC to enforce the law.-

Stalled From The Start, at 53.

In recognition of a lack of management within the Commis-
sion, the Committee -re¢ommends -that the Commission -take a
more active role ' in directing the management of its staff.
The Committee proposes that the Commission impose deadlines
on the conclusion of investigations. - Such deadlines. could
vary according: to the factual complexities in each case.
Upon “the ‘expiration of the-time period ‘granted by the Com-
mission for the investigatory period, the staff could either
present the Commission with .its brief and recommendations,
or, 'in the event that the investigation ‘had not been  con-
cluded,  the. staff would be expected to provide -an explana-
tion, - The purpose of this procedure would bé to ‘encourage
the staff members to keep théir cases moving along expedi~
tiously toward resolution ©r to be prepared  to explain why
no -action-had been taken. 47 T ’ S

9. Statement :Of Reasons.

Under existing practices, the Commission -does not: provide:a
formal statement of its reasoning  to support its decisions.
In a typical proceeding, the General Counsel- prepares a re-
port recommending that the Cormission:find Reason To Beélieve
{or Probable..Cause) “that ' a wvioclation has occurred. ~The Com-
mission- then wvotes on-whethe¥ to ‘dccept +theé recomméndation.
1f four of the Commissioners vote in favor of the reconménd-
ation, ‘the:Secretary of thé Commission prepares a certifica-
tion which merely recites that the Commistion has voted to
ndopt  the recommendations -of ‘the -Generil Counsel's report.
Onseveral occasions, the Comnmission has’ taken the position
that these certifications do not endorse the reasoning of
the. General Counsel's reports. Accordingly, these reports
may not be relied upon by campaign committees and candidates
in attempting to ascertain the Commission's policy in a giv-

‘Hnearea. :

#ailure to- provide -a - statement of reasons for Commission

drcisions deprives .candidates and political committees of

neerded guidance on the ‘Commission's policies “in .someé of the

S post difficult interpretive gquestions. For example, - in the

4/ ‘Several of the other recommendations made by the ‘Commit-
1er are also. intended'to address the general problem of de-
l#aysn. = For example, "Recommendations 6 (relating to  admis-
tions) and 7. (relating to civil penalties) are intended to

®xpedite the negotiation of Conciliation Agreements.

241
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1980 primary elections, the Commission decided in MURs 1167,
1168, and 1170 5/ that the debate between Ronald Reagan and
George Bush could not be sponsored by the Nashua Telegraph
Company without constituting an illegal corporate contri-
bution. The Commission's failure to publish a statement of
reasons in these MURs forces practitioners to speculate as
to their meaning and precedential value.

In defense of this policy, spokesmen for the Commission have
stated that the advisory opinion process exists to answer
any interpretive questions. However, this response ignores
the perceived inadequacies of the advisory opinion proced-
ure. One major problem with this process is that it re-
guires a campaign committee or a candidate to commit pub-
licly to a given course of action. One cannot ask hypothet-
ical guestions. Additionally, the Commission is often un-~
able to obtain the necessary votes to issue an Advisory Op~
inion on a controversial subject.

The Commission has also resisted the reguirement to issue a
formal statement of reasons on the grounds that such a re-
guirement would require four Commissionérs to agree on a
given decision, which would reduce the flexibility in the
decisionmaking process. Commissioners voting in favor of a
Probable Cause finding might do so for different reasons.
If this is in fact the case, the committees and practition-
ers deserve to be aware of it. Reguiring a Commissioner to
articulate the rationale for his or her position will pro-
mote a more reasoned decisionmaking process.

FEC attorneys also point to the burden of preparing a formal
statement of reasons. The Committee submits that in the
vast -majority of cases, the Commission need only endorse the
General Counsel's (or the Respondent's) reasoning for recom-
mending a finding of Probable Cause (or a dismissal). 6/

5/ The FEC designates each investigation as a "Matter Under
Review" or "MUR." Each MUR is assigned a number.

6/ The Supreme Court recently stated that even without ex-
press Commission -adoption of reasons, the staff report will
be viewed as the basis for the Commission's action. Federal
Election Commission v. Democratic Senatorial Cempaign Commit-
tee, 50 U.S.L.W. 4000, 4008 n. 19 (198l1). However, there is
@ continuing need for a formal statement of reasons because
the Commission may, and regularly does, take action contrary

to staff recommendations. In these cases, the staff report
would clearly not support the Commission's action.
<42
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Accordingly, the Committee: recommends that the Commission
publish a statement of reasoms for all decisions in which
Reason To Believe or Probable Cause is at issue. Such
statements would provide necessary guidance to political
committees and candidates. It would also promote consist-
ency in the ‘decisionmaking process while imposing only a
minimal burden on the Comm1551on.

This recommendation of the Committee is supported by the
conclusions of the Yale Law  Journal article c1ted above.
The article concludes as followss:

Failure to prov1de reasons for enforce-
ment actions  impairs the quality of ‘the
Commission's decision making. The Com-
missioners -may de01de; on -a course of
actionwithout majority agreement on an
interpretation of the law or its appli-
cation’ to” the facts., 'This reduces" the
coherence and predictability:of enforce-
ment. decisions and - deprives political
participants of a guide to the Commis-
sion's interpretation of the law.

89 Yale L. J. at 1211-12.

10. Publication Of Index.

After a MUR is closed, either through dismissal, concilia-
tion, or Federal Court action, the file is made available in
the Public Records Office of the Commission. More than 1200
MURs have been closed to date and are available for inspec-
tion. -At' the present timeé, there is no adeguate index to
the MURs. - MURs ‘are presently indexed only by number, by Re-
spondent, and: by .complainant (where applicable). There is
no subject matter index of the MURs.

Notwithstanding the absence of a formal statement of rea-
sons, MURs often provide the only guidance on a number of
difficult gquestions. "An Analysis of the Impact of the Fed-
eral Election Campaign Act, 1972-1978," Institute of Poli-
tics, Harvard University, October 1979, at 140. The absence
of a subject matter MUR index makes it extremely difficult
for private practitioners and FEC attorneys to determine how
particular violations were treated in the past. According-
ly, the Committee recommends that the Commission prepare and
publish a subject matter index of all MURs which have been

243
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closed. As in the case of the statement of reasons, such an
index would promote compliance with the Act by providing
guidance to candidates and committees.

This recommendation of the Committee is supported by the
conclusion of the Common Cause study discussed above. Re-
commendation No. 17 of this study provides as follows: "Mat-
ters under review should be published and categorized once
the Commission has completed the conciliation process.”
Stalled From The Start, Recommendation No. 17, at 53. The
study elaborates on the need for such an index in the fol-
lowing passage:

Without this kind of index, it is ex-
tremely difficult for interested parties
or even Commission staff to determine
whether similar questions have been re-
solved previously. It is well past the
time when individual memories can be
relied upon for consistency, if there
ever was such a time.

CONCLUSION
For the reasons stated herein, the Committee on Election Law

urges the Section of Administrative Law to adopt the at-
tached resolution.

Committee on Election Law
Section of Administrative Law
American Bar Association

Z44
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APPENDIX A

Summary of Existing Enforcement Procedures.

The administrative procedures governing enforcement actions
by the Federal Election Commission were recently revised
with the enactment of the Federal Election Campaign Act
Amendments of 1979, Pub. L.  No. 96-187. These ‘procedures
are codified in 2 U.S.C. ‘§ 437g and 11 C.F.R. Part 110. In
order to put the Recommendations of ‘the Committee in the

proper perspective, the existing enforcement procedures are
summarized below.

An enforcement action 1/ by -the Commission may be triggered
as the result of two occurrences. It may be ‘triggered by a
notarized, signed complaint from an individual‘alleging~a
violation of the Act, or by the Commission’s receipt of in-
formation in the normal course of its duties which suggests
that a wviolation of the"Act has taken place. With respect
to the former category (i.e., ‘complaint generated investiga-
tions), the Act provides that the Commission must notify the
Respondent - and provide the Respondent with a copy of -the
complaint within five days of its receipt. The Commission
must also ‘allow the Respondent a minimum of 15 days to sub-
mit written materials demonstrating that no violation occur-
red. The Comm1551on subsequently votes as to whether "rea-
son to believe" exists ‘that a viodlation -has occurred. A
total of 4 votes is necessary to support a flndlng of Reason
to Belleve. 2U.8.C. § 437g(a)(l)

An investigation may also be triggered by information ob-
tained by the Commission in the normal course of carrying
out its supervisory responsibilities.  Such information may
come from - the’ following four primary sources: (1) the
analysis of reports filed by registered committees pursuant
to 2 U.S.C. § 434; (2) audits and field investigations of
political committees pursuant to 2 U.S.C. § 438(b) =and 26
U.S.C. " §§ 9007(a), 9038(a); (3) referrals from other agen-
cies such as the General Accounting Office or the Department
of Justice; and (4) admissions of wrongdoing by individuals
or committees. Upon the receipt of information which sug-
gests that a violation of the Act has occurred, the Commis-

1/ The FEC designates each investigation as a "Matter Under
Review" or "MUR." Each MUR is assigned a number.




sion votes on the issue of whether the evidence supports a
finding of Reason To Believe. 2 U.S.C. § 437g(a)(2).

If the Commission determines that there is Reason To Believe
that a violation has occurred, the Commission must notify
the Respondent of this finding. 1In cases where the finding
of Reason To Believe arpse from internal sources, the Re-~
spondent must also be sent a copy of the staff report set-
ting forth the legal basis and the alleged facts which sup-
port the Commission's action. 2 U.S.C. § 437g(a) (2); 111
C.F.R. § 111.8(b).

Once the Commission has determined that Reason To Believe
exists, the General Counsel initiates an investigation of
the alleged violation. Such an investigation may include
the reliance on subpoenas, depositions, and field investiga-
tions. 2U.S.C. §§ 437d(a)(3),(4), and (9).

Upon the conclusion of the investigation, the General Coun-
sel is reguired to prepare a brief containing an evaluation
of the legal and factual issues of the case. This brief,
which also includes a recommendation as to whether there is
Probable Cause To Believe that a violation has occurred,
must be served on the Respondent. Within fifteen days of
receipt of this brief, the Respondent may submit a reply
brief stating his or her position on the legal and factual
issues in the case. The Commission subsequently votes on
the issue of whether Probable Cause exists. As in the case
of a Reason To Believe' determination, four Commissioners
must vote in favor of a finding of Probable Cause. 2 U.S.C.
§ 437g(a)(3).

Subsequent to a finding of Probable Cause, the Act directs
the Commission to attempt for a period of at least 30 days
but no more than 80 days to correct or prevent such viola-
tion by "informal methods of conference, conciliation, and
persuasion" leading to entry into a Conciliation Agreement
with the Respondent. 2 U.S.C. § 437g(a)(¢){(A)(i). Such an
agreement is negotiated by the General Counsel's staff and
must be approved by the Commission. The Commission is em-
powered to include within the Conciliation Agreement civil
penalties of a dollar amount equal to the greater of $5,000
or an amount equal to the contribution or expenditure in-
volved in the violation. 2 U.S.C. § 437g(a)(5)(A). 1In =a
case where the Commission believes that a violation of the
Act was "knowing and willful," the Conciliation Agreement
may impose civil penalties of up to a dollar amount equal to
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the greater of $10,000 or an amount egual to 200 percent of
the contribution or expenditure involved in the violation.
2 U.S.C. § 437g(a)(5)(B). Any Conciliation Agreement which
is approved by the Commission shall be made public and put
on file in the Public Records Office of the Commission. 2
U.S.C§& 437g(a)(4)(A) (ii).

If the Commission and Respondent fail to. enter into a Con-
ciliation Agreement, the Commission may bring a civil action
in Federal District Court. 2 U.S.C. § 437g(a)(6)(A). In
such an action, the Commission must establish its allega-
tions of a violation of ‘“the “Act by a preponderance of the
evidence in a de novo proceeding. -.As in-the case of the
Conciliation Agreeménts, - the Commission 'may request the
court to impose c¢ivil penalties of “up “to $5,000 (or the
amount of the violation inveolved).. 2 U.S.C. § 437g(a)(6)
(B). Where the court finds the violation to'be "knowing and
willful," it may impose penalities of-up to $10,000 (or 200
percent of the violation involved). 2 U.S.C. § 437g (z)
(6)(C). 2/ g '

2/ FEC procedure 'is described further in "The Federal Elec-
tion Commission: A Guide for Corporate Counsel," 22 Ariz. L.
Rev. 519 (1980).




APPENDIX B

TITLE 2--TEE CONGRESS

§437g. Enforcement

(2) Administrative and judicial practice and proce.
dure

(1) Any person who believes a violation of
this Act or of chapter 95 or chapter 96 of title
26 hzs occurred, may file a complaint with the
Commission. Such complaint shall be in writ.
ing, signed 2nd sworn to by the person filing
such complaint, shall be notarized, and shall be
made under penalty of perjury and subject to
the provisions of section 1001 of title 18. Within
5 days after receipt of a complaint, the Com-
mission shall notily, in writing, any person al-
leged in the complaint to have committed such
a viclation. Before the Commission conducts
any vote on the complzint, other than & vote to
-dismniss, any Person so notified shall have the
opportunity to demonstrate, in writing, to the
Commission. within 15 days after notification
that no action should be taken against such
person on the basis of the complaint, The Com-
- mission may not conduct any investigation or
take any other action under this section solely
on the basis of a complaint of a person whose
identity is not disclosed to the Commission.

(2) If the Commission, upon receiving a com-
plaint under paragraph (1) or on the basis of in-
formation ascertained in-the normal course of
carrying out its supervisory responsibilities, de-
termines, by 2n affirmative vole of 4 of its
members, that it has reason to believe that a
Person has committed, or is about to commit, a
violation of this Act or chapter 95 or chapter 96
of title 26, the Commission shall, through its
chairman or vice chairman, notify the person of
the alleged violation. Such notification shall set
forth the fzctual basis for such alleged viola-
tion. The Commission shall make an investiga-
tion of sueh alleged viclation, which may in.
clude 2 field investigation or audit, in accord.
ance.with the provisions of this section.

3) The general counsel of the Commission
shzll notify the respondent of any recommen-
dztion to the Cemmission by the general coun.
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sel to proceed to & vote on probable cause pur-
suant to paragraph’ (4}AX1). With such notifi-
cation, the general counsel shzll include a brief
stating the position-of the generzl counsel-on
the legdl and factual issues of the case. Within
15:days of receipt of such brief, respondent may
submit a brief stating the position of such re-
spondent on the legal end factual issues of the
czse, and replying to'the brief of general coun.
sel.'Such briefs shall‘be filed Wwith the . Secre-
tary of the Commission:and sh2ll'bé considered
by:the Commission’ before proceedmg under
paragraph (4).:-

< (4)ANE) Except 2s provxded in-€lavse (i), if
the Commiission détermines, by ax affirmative
vote-of 4 of its members, that thereis probable

-cause 10 believe that any person has committed,
or’is about to cormnmit. a violation of this Actor
of chapter 95 or chapter 96 of title 26, the Com-
mission shall attempt; for = period of at least 30
days, 10 correct or prevent such viclition by in.
formal methods of conference, conciliation, and
persuasion, and’to enter ‘into 2 conciliation
egreement with 'zny person involved. Such at.
tempt by the ‘Commissiofy 10 correct of prevent
such-violation may continue 107 & period of not
more than ‘90 days. The Commiission rmay not
enter into-a conciliation ‘zgreement under: this
clause except pursuant 1o 2n 2ffirmeative vote.of
ofits nb A-conciliation zgreement,
unless violated, is-a complete bar to any further
action by the Commission mcludmg the bring.
ing: of" a..z:m} proceedmz under pnragraph
CEMAY -

1) 14 any determinanon of the Commissxon
under clause (1) -occurs during the-45:day period
immediately -preceding-any election, then the
-Commission shall-attempt, for & period of at
Jeast 15 days, to'correct .or prevent the violation
‘Involved by the methods specified in clause ).

(BY) No -action by the Commission  or :any
person; and no information derived, in connec-
tion with eny concilistion 2ttempt by-the Com-
mission under subparsgraph tA) may be made
public by the Commitsion without the written
consent of the respondent and the Commission.

Ty I 2 conciliztion 2greément is 2greed tUpon
by the Commnission: and the respondent; the
Commission shall make public any conciliation
agreement signed by 'both the Commission'and

. the respondent. If the Commission.rnzkes a de-
termination that a:person has not violated this
" “Act-or chapter 95-or chapter 96 of title 26, the
gommi.ssiun sha]] mzke public such dcterm.ina

on. .

AEXAY 1 the Comm:sion belleves that & viola-
tion of this:Act or of chapter 95 or chapter 96
of ‘title 26 has been commitied, a conciliation
sgreement -entered: ‘into. by ‘the Commission
under paragraph {4 )}A) may include & reguire-
ment that:ithe person. involved.in such concilia.

_tion agreement shall pay a-civil. p2nally which

—does not-exceed ‘the greater ‘of $5.000 or an
smount equsl to :any contribution. or -expendi-
ture involved insuch violation. .-

{B) I the Commission-believes lhat 2 know-

“ing-and willful violation of-this Act or of chap-
ter 95 -or chapter:96 of title 26 has been com-
mitted, -a conciliation agreement esitered imo
by the Commission. under paragraph-(4)3A)
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may require that the person Involved in such
concillation agreerment shall pay a civil penalty
which does not exceed the greater of $10,000 or
an amount equal to 200 percent of any contri-
bution or expenditure involved in such viola-
tion.

(C) If the Comunission by an affirmative vote
of 4 of its members, determines that there is
probable cause to believe that & knowing and
willful viclation of this Act which is subject to
subsection (d) of this section, or 2 knowing and
willfu) violztion of chapter 85 or chapter 96 of
title 26, has-occurred or is about to occur, it
may refer such apparent violation to the Attor-
ney General of the United States without
regard to any limitations set forth in paragraph
(4XA).

(D) In any case In which a person has entered
into 2 conciliation agreement with the Commis-
slon under paragraph (4)A), the Commission
may institute a civil action for reliel under -
paragraph (6)A) if it believes thet the person
hes vioclated any provision of such conciliation
sgreement. For the Commission to obtain relief
in any civil action, the Commission need only
establish that the person has vicolated, in whole
or in part, any requirement of such conciliation
agreement.

(6)A) If the Commission is unable to correct
or prevent any violation of this Act or of chap-
ter 95 or chapter 96 of title 26, by the methods
specified In paragraph (4)A), the Commission
may, upon an affirmative vote of 4 of its mem-
bers, institute 2 civil action for relief, including
2 permanent or temporary Injunction, restrain-
ing ‘order, or any other appropricte order (in-
cluding an order for a civil penalty which does
not exceed the greater of $5,000 or an emount
equal to any contribution or expenditure in-
voived in such violation) in the district court of
the United States for the district in which the
person against whom such action is brought is
found, resides, or transacts business,

(B) In any civil action instituted by the Com-
mission under subparagraph (A), the court may
grant & permanent or temporary injunction, re-
straining order, or other order, including 2 civil
penzlty which does not exceed the greater of
$5,000 or an amount equal to any contribution
or expenditure involved in such violation, upon
a proper showing that the person involved has
committed, or is about to commit (if the relief
sought Is 2 permanent or temporary injunction
or a restrzining order), a violation of this Act or
chapter 95 or chapter $6 of title 26.

(C) In any civil 2ction for relie! instituted by
the Commission under subparagraph (A), if the
court determines that the Cormmission has es-
tablished that the person involved in such clvil
action has committed a knowing and willful vio-
lation of this Act or of chapter 95 or chapter 96
of title 26, the court may impose a civil penalty
which does not exceed the grezter of $10,000 or
an_amount equal ‘to 200 percent of any contri-

‘butlon or expenditure involved In such viola-
tion.

(7) In any action brought under paragraph
{5) or (6), subpenas for witnesses who are re-
quired to attend a United States district court
may run into any other district.

(8YA) Any party aggrieved by an order of the
Comurrission dismlssing &8 complaint filed by

<50




such party under paragraph (1),-or by a {ailure
of the Commission:to ‘act on-such complaint
during ‘the 120:day period beginning on the
date the complaint:is filed, may file a petition
with the United States sttnct Court Ior the
District of Columbia. :

(B) “Any petition under subpzrag'raph {A)
shall ‘be. {iled, in the case of a dismissal of a

complaint by the Commission;: withm 60 days

after the date of the dismhissal.:
{C)In any proceeding under thls paramph

the court may declare that the dismissal of the -
cornplaint or:the failiire to act is'contrary to
law,"and may diréct the Comrnission to conform -

with such:declzaration within 30 days, f2iling"
which‘the tomplainant may bring.in the name
-of ‘such complainant, a ¢ivil action to remedy
the violstion involved in the original complaint.
(9) Any judgment of a district court under
this subsection may be appealed to the courtof
'appeals and the Judgment of the ‘court ol ap-
eals affirming ‘or setting aside,in whole orin
N such order of the district court shall’

Court ‘ol -the Umted ‘States upon:certiorari-or.
certi!iution as providedin sectmn 12a4 of txr.le :
23_ G

e} Any action brought nnder nm subsecnon
shzll be advanced onthe docket of the courtin.
~which flled; and put ahezd of all other actiofis
(other than. other actions brought under this
stibsection or under section 437h of this title),”

€11 I the Commission determines after'an

investigation that any person has violited an
order ‘61 ‘the court ‘entered in @ proceeding’
hrought under. pmmph (6), 3t may. ‘petition
the ‘court ‘for an ‘order to-hold such person’in
civil’ contcmpt. but if it believes the violation to
be knowing and willful it may petition ‘the
court for:an order to hold such person ‘in-crimi-
n=al contempt.

HI2NAY . Any S notmcation ‘or, lnvestiganon
mzde under ‘this section.shzll.not 'be ‘made
public by the Cormmission or by any person
without the writteri consent of the ‘pPerson re-
celving such notification ‘or the person with re-
spect to whom. such jnvestigation‘is made.

{B)Any memberior employee of the Commis-
sior; 6r.any other person, who viclatés'the' pro-
visions of subparagraph (A) shzll ‘be fined.not
more-than $2;000. Any stch member, employee,
or: other person who k.nowingly and willfully
violates “the provisions” of ‘subparagraph (A)
shan be nned not more tha.n $5, 000.

(b) Notice to persons ot filing required reports prior

““‘4o institution ‘of enforcement saction; publicstion
of identity ofpenons and-unfiled reports

Before taking any zction, under subsection (a)
of . this section. against .any -person who has
falled Yo ‘file.a report requlred under section
43402020 ANHI) of this title for the calendar
quarter .immediatély preceding the election in-
volved, or. .in._ .eccordance = with . section
434(3)(2)(1\)(1) ‘of “this  title, the Comrmission
shall notify the person of such. fzllure to file
the required reports, If & satisfactory response
is not received within 4 business days after the

‘date of notification, the Commission shall, pur-

suant to section 438(2X7).of this title,. publish
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before the election the name of the person end
the report or reports such person has failed to
file.

(¢) Reports by Atlorney General of zpparent viola-
tions

Whenever the Commission refers zn apparent
vielztion to the Attorney Generzl, the Attorney
General shall report to the Commission any
sction tzken by the Attorney General regard-
ing the apparent violation. Each report shall be’
trensmitted within 60 days after the date the
Commission refers an apparent violation, and
every 30 days thereafter until the final disposi-
tion of the apparent violation.

(d) Penalties; defenses; mitigation of offenses

(1)(A) Any person who knowingly and willful-
1y commits & violation of zny provision of this
Act which involves the making, receiving, or re-
porting of any contribution or expenditure ag-
gregating $2,000 or more during 2 calendar year
shzll be fined, or imprisoned for not more than
one year, or both. The zmount of this fine shall
not exceed the greater of £25,000 or 300 percent
of any contribution or expenditure involved in
such violation.

(B) In the czse of 2 knowing and willful viola-
tion of section 441b(b}3) of this title, the pen-
alties set forth in this subsection shall apply to
a violation involving an amount aggregating
€250 or more during a calendar yeal. Such vio-
jztion of section 441b(b)3) of this title may in-
corporate = violation of section 441c(b), 4411,
and-441g of this title.

(C)-1n the case of a2 knowing and willful viola-
tion of section 441h of this title, the penalties
set forth in this subsection shall apply without
regerd to whether the making,.recelving, or re-
porting of a contribution or expenditure of
$1,000 or more is Involved.

(2) In zny criminal action brought for a vicla-
tion of any provision of this Act or of chapter
95 or chapter 96 of title 26, 2ny defendant may
evidence their lack of knowledge or intent to
commit the 2lleged violztion by introducing &s
evidence a conciliztion zgreement entered into
between the defendant and the Comimission
under subsection (2)(4)(A) of this section which
specificelly deals with the act or fzilure to act
cg?stituting such violation and which is still in
effect.

{3) In 2ny criminal action brought for a viola-
tion of =ny provision of this Act or of chapter
85 or chapter 96 of title 26, the court before
which such action is brought shall take into ac-
count, in weighing the seriousness of the viola-
tion and in considering the appropristeness of
the penalty to be imposed U the defendant is
found guilty, whether—

(A) the speclfic act or fellure to act which
constitutes the violation for which the action
was brought Is the subject of & conclliation
agreernent entered into between the defend-
ant 2nd the Commission under subparagraph
(aX4XAY,

(thZ) the conciliation sgreement is in effect]
an

(C) the defendant is, with respect to the
vielztion Involved, in compliznce with the
conciliation agreement.
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STATEMENT OF WILLIAM H. ALLEN, CHAIRMAN, ADMINISTRA-
TIVE LAW, AMERICAN BAR ASSOCIATION, ACCOMPANIED BY
JAN BARAN, CHAIRMAN, COMMITTEE ON ELECTION LAW; AND
MICHAEL S. BERMAN, COMMITTEE ON ELECTION LAW

Mr. ArLen. I think I will make the principal ‘presentation. I will
ask Mr. Berman to say a word or two near the outset because, un-
happily, Mr. Berman has to make an airplane and will have to
leave, 1 think, before we are done. So'1 will begin, and then will
turn to Mr. Berman for just one remark, if I may, Mr. Chairman.

Mr. Swirt. That is fine. o '

Mr. ALLEN. On behalf of the Section of Administrative Law of
the American Bar Association, I want to thank you for your invita-
tion to testify on possible changes in the enforcement procedures of
the Federal Election Commission. The Section of “Administrative
Law adopted a resolution recommending changes in those proce-
dures in January of 1982.1 a “accompanied ‘to testify on those rec-
ommendations by two members of the Section’s Committee on Elec-
tion Law who were instrumental in the drafting of the recommen-
dations, Mr. Baran, chairman' of the committee, and Mr. ‘Berman.
As 1 say, I will now ask Mr. Berman to make a few remarks be-
cause of the necessity that he leave. B S »
- Mr. BErmaN. Thank you. o ‘ o o
- Mlz Chairman, I am sorry, but I do have to catch-a plane to New
ork. ‘ . :

1 would like to make one point about this. effort. As you know, I
am somewhat partisan in most of my activities. And as we began
this effort, there were some of us who thought it would not be pos-
sible for a group of Republican FEC lawyers and a group of Demo-
cratic FEC lawyers to actually sit down on a sustained basis and
come up with anything that we could agree on. ‘

We solved the problem by putting everything in column A and
column B. Column A was procedure, column B was substantive. We
quickly found we could do nothing in the substantive area. But in
the procedural area, we found almost total unanimity in terms of
the kinds of issues and problems we are all facing representing our
clients before the FEC. -

With that comment, if I might be excused, I do need to be in
New York by 5 o’clock. S

Mr. Swirr. We are happy to excuse you. We are sorry the com-
mittee has run so long that you weren’t able to stay and partici-
pate further. Thank you very much for being here. ,

Mr. Allen. ‘

Mr. ALLEN. Thank you again, Mr. Chairman. : N

It grieves me to say, but when it comes time for questions, I'am
afraid I will have to call upon Mr. Baran a good deal because he
knows a great deal about it.

Mr. Berman’s remarks lead to the next thing 1 want to say,
which is the views that I am expressing today are solely those of
the Section of Administrative Law. The House of Delegates and the
Board of Governors of the ABA have not approved or disapproved
our resolution. The ABA is on record in support of having an inde-
pendent agency such as the Federal Election Commission enforce
Federal election laws.
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I should say as particularly apropos Mr. Berman’s remarks that
my section, the Section of Administrative Law, is concerned with
the fairness and efficiency of procedures of agencies, especially-in
this case, a Federal agency, but of agencies throughout the country.
And we do deal with procedural matters and try to set policy to
one side, and that is a major explanation of why we are able to

achieve a very high degree of unanimity on issues that pertain to

such delicate mattersas. the Federal election laws.
‘The goal of securing and preserving the integrit,
process is a worthy goal. When the path to that goal
the enforcement of laws by an administrative agency
evitably hazards in the path, because the Federal
sion inevitably regulates the means by ‘
themselves in a political w: y. One of el
has said that the FEC has “the weighty, if nc

inner harmor

majority of election law cases ai
variety of reasons. The cost of go
of cases. A lot of the entities “ar
mere temporary enterprises, their useful
election; and litigation simply is not- worthwhile
stances. . o
- Accordingly; the procedures:of this agency
portance; practical importance, in‘the dispositio
having to do with enforcement of the election la
trative process that the Election Commission enga es

complainant” sometimes, -as investigator; as prosec

sense, ultimately, as judge and jury. It is'not surpr

are criticisms of this process: -
-The Committee on Election:

tify the root causes of this criticism and t
t would deal with those causes. It found.

erally speaking, falls into two categories. First
plaints that the administrative process.is -undul
drawn out inefficient process in that sense. Effici

aim of our recommendations. Then there is.
operating in a:star chamber style, whereby. the
gated are not clearly-apprised of what it is they ar
done, and they are ni ity
in the way that mos
dressing the decisionmaker
Our Election Committe up
improving the process of the FEC. Some of these wou
islation to implement; some can be undertaken by. th C
on its own. I will just go-through them very briefly. , o
The first two recommendations would entail the granting by
Congress of greater discretion to the FEC. Recommendation No. 1
calls for legislation that would allow the FEC to undertake more
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informal voluntary factfinding before making a formal finding that
the election law may have been violated. -

Recommendation No. 2 is similar. It calls upon Congress to grant
similar discretion to the General Counsel of the FEC to elicit more
facts before recommending a formal finding to the FEC on the
basis of a complaint that is generated within the agency of some
kind of wrongdoing. It is the FEC’s position that, under present
law, it does not have that kind of discretion. That may be a debat-
able issue of law, but it is the FEC's position, and it is a matter
that could be clarified by legislation. . . ‘

Recommendations 8 through 5 would provide respondents—that
is those who are suspected or accused or something—in FEC pro-
ceedings, it would provide them with certain affirmative rights, the
right to know what evidence the FEC staff is relying upon in pro-
ceeding against them, the right to know what arguments the. staff
has made to the Commission at the stage where the Commission is
considering whether to_go forward and—this is very important—-
the right of the respondent to argue his case directly to the Com-
missioners. None of those opportunities, as I understand it, are
available under the Commission’s practice today. T

Recommendation No. 6 calls for eliminating the current FEC
policy of demanding admissions of guilt as a prerequisite to making
a conciliation agreement. Recommendation seven would limit the
FEC'’s ability to negotiate civil penalties to those cases in which it
has been found that there has been a knowing and willful violation
of the statute.

Our final 8 recommendations, Nos. 8 through 10, call for the ini-
tiation of a system of internal time limits so as to improve the effi-
ciency of the process, and not have the proceedings drag on for a
year or more, as 1 understand from practitioners such as Mr.
Baran now occurs, we recommend that the Commission issue state-
ments of reasons as to why it is making decisions. Virtually all, if
not all, of our other administrative agencies do this. It is something
that is practically a part of our tradition, that has become a part of
our tradition, in dealing with administrative agencies. And finally,
we recommend that the FEC publish an index of closed investiga-
tions. I understand from Mr. Baran that the Commission has taken
that step, or at least a step, that may be regarded as responsive to
that recommendation. ,

All of these recommendations are set out in a document that we
have submitted for the record, and they are discussed in great
detail in the supporting report that was prepared by our Commit-
tee on Election Law and which we also submit with the resolution.
1 hope that these materials and the testimony will be of some as-
sistance to this Task Force and to the committee in the event legis-
lation along this line is considered.

Thank you very much, Mr. Chairman.

Mr. Swrrr. Thank you.
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SrATEMENT OF WiLLiaM H, ALLEN, CHAIRMAN;SECTION.OF. ; -
ADMINISTRATIVE Law, .AngCAN Bar AssociaTion

Mr. Chairman, on: behalf: of the Section of Administrative Law-of the American”
Bar Association 1 want to-thank you' for your invitation to testify on. possible
changes-to the ‘enforcemernt ‘procedures ‘of the Federal Election Commission. As you
know; the Section adopted-a Resolution recommending: changes to those procedures
in' January-of 1982. 1"am"accompanied -today by two membérs of our ‘Commiittee on
Election Law who were instrumental in drafting that Resolution: Jan 'W. Baran‘and:
Michael S. Berman. - : : : e SRR e

The views that 'we express today are those of the Section of Administrative Law.
The ‘ABA ‘has neither approved nor-disapprovéd the Resolution. The ABA; however;
is on record in support of having an independent agency such as the Federal El
tion Cominission (“FEC’ orcing federal elections laws.: = -

‘The goal ‘of securing”and prese ~the" intégrity ‘of our ¢
worthy goal. The way by ‘which'th al ‘can be achieved by
is‘'not without hazard. The 1 ably r

tively. The reasons’are several. First, the cost of 'litlgatmg” a ‘matter in cou
ally’ prohibitive for most responidents who are candidates or éam paignco:
Furthermore, those who are subject to these laws, other than large political

ittees and party committess, tend to be teraporary i

committees-and ps 0] ent
lives are limited to a single electi

Accordingly, if one we CCus
highly likely that the ads
which the issue-would: be olv ; ,
investigator, prosecutor and, ulti y, judge and jury. Not surp:
ess has been criticized as oneswsided. In reviewing the Act’s enforce!
Section and its Committee on Election Law sought to identify th
this criticism, which seems to' fall into two gene tegories
chronic complaints that the process is unduly long and draw
has been criticized for operating’in the style of & “Star Cham|

this process, the FEC

a ki &
by those who are investigated are not clearly apprised of their alleged
and are never afforded an opportunity to plead their ‘case directly
makers, that is the commissioners. "™+ e . : s
The ten recommendations adopted by our Section in its

these two general criticisms. The first two recomme
Congress of more discretion to the FEC. Recommend
FEC to undertake more informal voluntary Sfactfinding
that a law may have been violated. Recommendation No y
cretion to the 'FEC Gene al Counsel prior to recommending a formal
FEC on the basis of a staff .generated complaint. “The FEC’s position
denied such discretion under current law. R ¢
Recommendation Nos.. 3-5. would :provide. respondents with' certain.affirmiative
rights. Those rights are. the right to know what evidence ‘the FEC staff is-using
against a respondent; the right to know what arguments the staff has made:against:
a respondent to the FEC; and the right to argue one’s case directly to the six com-
missioners. None of these opportunities are available today.
Recommendation No. 6 would elimate the current FEC
« nalties only to those cases in which it has found that th
knowing and willing violation of the Act. Finally, we suggest in ]
posed changes (Recommendations 8-10) that the Commission initiar
ternal time limits to monitor the progress of its inves sue
reasons. for. its actions. and regularly publish an index..of its.closed in
‘All of these recommendations are discussed. in . etail he
Report which was prepared by the Committee .. ctior
submit for the record with the Resolution. We hope that these
testimony today will be of some assistance to this Task Force and
House Administration in the event legislation is considered. .. "
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Mr. Swirr. Without objection, the two documents to which you
referred will be made a part of the record.

RESOLUTION OF THE SECTION OF ADMINISTRATIVE LAW AMERICAN BAR ASSOCIATION

Be it resolved, That the Section of Administrative Law of the American Bar Asso-
ciation supports the following proposals and principles with respect to enforcement
procedures of the Federal Election Commission and urges Congress to adopt or be
guided by such proposals or principles when it when it amends the Federal Election
Campaign Act.

REASON TO BELIEVE PROCEEDINGS

1. Complaint Generated Investigations. There should be nothing in the Act to pre-
vent the Commission from gathering voluntarily provided information from the Re-
spondent prior to a Reason to Believe determination.

2. Internally Generated Investigations. With respect to internally generated inves-
tigations, the General Counsel should have the discretion to invite the Respondent
to respond to the allegations of wrongdoing prior to recommending that the Com-
mission find Reason To Believe. -

PROBABLE CAUSE PROCEEDINGS

3. Access to Information. Respondent should be provided access to documents sub-
mitted to or obtained by the staff from third parties during its investigation and
which the staff relies on in its recommendation. Such access should be afforded to
the Respondent at the conclusion of the investigation but before briefing com-
mences.

4. Access to General Counsel’s Reports. Any report submitted to the Commission
by the General Counsel after the Respondent has filed his or her brief should be
provided to the Respondent. }

5. Right to Oral Argument. The Respondent should be provided a right to present
argument before the Commission prior to a finding of Probable Cause.

CONCILIATION NEGOTIATIONS

6. Admission. An admission by the Respondent that a violation has occurred
should not be required routinely by the Commission.

7. Civil Penalties. The Commission should be authorized to demand civil penalties
only for a knowing and willful violation of the Act.

MISCELLANEOUS

8. Time Limit on Investigations. The Commission should impose time limits on in-
vestigations by the General Counsel’s office in order to encourage the speedy resolu-
tion of such investigations.

9. Statement of Reasons. The Commission should issue a formal statement of its
reasons for finding or not finding Reason to Believe or Probable Cause in a proceed-
ing. The Commission may simply endorse the reasoning in the report submitted by
the General Counsel.

10. Publication of Index. The Commission should publish an index of all investiga-
tions avlv}I;jCh have been concluded. The Commission should update this index on an
annual basis.

RePORT ON RErFoRM OF THE FEC's ENFORCEMENT PROCEDURES—COMMITTEE ON
ELECTION Law SECTION OF ADMINISTRATIVE LAW—AMERICAN BAR ASSOCIATION

This Report is intended to explain the rationale for the proposed changes in the
Federal Election Commission’s enforcement procedures contained in the attached
draft Resolution. The recommendations contained herein represent the work prod-
uct of a Task Force of members of the Committee on Election Law which was
formed to study the enforcement procedures currently in effect at the Commission,
to evaluate these procedures, and to suggest changes based on the practical experi-
ence of the members.

At the present time, there are several legislative proposals under consideration in
the Senate which would substantially revise the FEC’s statutory authority. This
project was undertaken with the hope that the Bar would be able to provide con-
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structive suggestions at a time when the leglslatlve authonty of the Commlsswn is
under scrutiny by the Congress. &7~

Accordingly, a volunteer Task ‘Force was demgnated by the Comxmttee’s Chan'-
man, dan W. Baran, to’study ‘this-problem and ‘report back - to the full ‘Committee
with - its. recommendations. The' Task" Force was chaired- by David G.-Frolio ‘of
Braoewel] & Patterson, a Vlce—Chmrman of the Commlttee and mcluded the follow-

Jan W Baran-—Baker & Hostetler, chhael S Berma.n——Klrkpatnck, Lockhart
Hill; Christopher & Phillips; Carol :C:: Darr—-Democratlc Natlonal Comnnt’oee Her-
bert L: Fenster—-—McKenna, Connor & Cuneo, “Edward] iden
na;Connor & Cuneo:: 2

“In"addition, ‘the" follomngu" dlvxduals part"’ . :
Force, but did not take a position: with- respect ‘to the i
McGarry (Chairman;:Federal: Election :‘Commission); ‘Pat;
Assistant to-Chairman McGarry); and- Thomas' Joseﬁak (De to the Secretary “of
the Senate for-the Federal Election Commission): These individuals:were ifistrumen-
tal in:providing the Task Force vnth insight mto the daily operation of the Federal
Election Commission. - 3 :

The Task Force was formed at a meeting: of the Comm1 on
October 13;1981. Throughout the next six weeks; the Task For
occasions to discuss and draft proposed recommendatmns At a me
Committee on November 18, 198 , the Task Force? (
presented and discussed. ;Re i f ]
the recommendations. This ] was subse
1tyand usuallyconsewus, ,e 3 of the me

The Federal Electlon Coxmmsm is unique m man ways,
respects First, it ‘is unique by virtue of-the conduct thas
speech. The Supreme Court has-noted that regulatxon paign
core first amendinent freedoms: of political expressmn and,assocm
Valeo, 424 U.S: 1b14- 1976). For: it :

.1980). (Kaufn co
currmg) The Commlssmn is also in lts enforeement procedures —whlch re-
flect-an amalgam sof mvestlgatlve, prosecutonal and-de facto-adjudicative phases
and functions: In -addition to conductmg investigations, the Commission”
sole discretionary power ‘to determine’ whether or not a civil violation has occurred
or is about to oceur, and consegquently whether-or not informal: or. gudlcml remed:es
will be pursued.” Buckley, supra'at 112, n.163. -

With these considerations in tind;t ;h 3
tain changes in the enforcement- ! ; Fl
enforcement. procedures is. attached as Appe endix A, and'a cop :
attached as Appendix B Th recommendat ons’ are demgned‘ in
dural safeguards for those who; -whil g 1
tigated by the agency and po
The recommenc}atlons also

I Complamt Generated Irwwtlgatwns =
“‘Where an " individual “has “filed" a complamt allegmg a“ violation' “of
§ 437g(a)1) provides that the Commission must serve 'a copy of the- compl :
Respondent and allow 15 days for a written response. ‘In ‘many he
tion provided by the Respondent. _pursuant, to this provision y
violation occurred. In such a the Ge Counsel would reco
Commission find that no'Reaso: ie; 1 !
then: votes on this reco N
In some “cases, ‘how: the mformatlon provx ed
convincing,: may fail to rebut every single allega
the Respondent's written submission may raise ‘minor quest }
Counsel and the Commission might wish ‘to" pursue -prior to “dismissing -the ‘com-
laint.-The ‘Committee concluded that in:both situations; the Comlmsmon should
ﬁave ‘the authority to request additional information from the R ndernit.- ¥

25-648 0 ~ 84 - 22
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the Respondent is willing and can.provide information which demonstrates that no
violation has occurred, the complaint should be dismissed.

Under the procedures presently in effect, however, the General Counsel is prohib-
ited from requesting information from the Respondent prior fo a finding of Reason
To Believe. The Commission has concluded that any such communication with the
Respondent prior to a finding of Reason To Believe is not authorized by the Act.

In order to provide the Commission with explicit statutory authority in this situa-
tion, the Committee recommends that the Act be amended so. as to.allow the Com-
mission to request that the Respondent provide certain information. voluntarily
prior to any consideration of Reason To Believe. As in the case of the initial written
response, the submission of additional information by the Respondent will be volun-
tary. The purpose of allowing this voluntary communication between the Commis-
sion and the Respondent is to allow the Respondent the opportunity to demonstrate
that no violation occurred prior:to a formal finding of Reason To Believe. In this
manner, the Respondent may avoid the embarrassment. and stigma associated: with
such a finding, and the Commission may-eliminate unnecessary formal investiga-
tions. R . .

2. Internally Generated Invetigations ‘ . :

The overwhelming majority of internally generated investigations are triggered
by information obtained from (1) reports filed with the Commission; (2) audits of the
committee’s books; and (3) referrals from other agencies. In many cases, the Re-
spondent’s first notice that any enforcement action has been opened is the receipt of
notification that the Commission has already reached a formal Reason To Believe
finding. Unlike complaint generated investgations, the Act does not require the Re-
sp'ondt?nt to be notified of the alleged violation prior to the Reason To Believe deter-
mination.

The Committee recommends that the Commission institute a Igz;:ocedure of notify-
ing the Respondent of the alleged violation and providing the pondent with an
opportunity to demonstrate why no action should be taken:prior to a Commission
decision on the Reason To Believe issue.! This recommendation merely seeks to pro-
vide Respondents with the same rights which they would receive if the Commission
were investigating the same allegation in.response to a complaint. As in the case of
the complaint generated investigation, the Respondent will not be required to
submit anything to the Commission. TN .

In many:cases, the Respondent will be able to provide the Commission with an
adequate explanation of the alleged violation. The Committee believes that it would
be preferable from the perspective of both the Respondent and the Commission to
avoid a-formal Reason To Believe finding in such cases. This will allow the Respond-
ent to avoid the stigma of a Reason To Believe finding, and allow the Commission to
avoid opening and conducting a full scale investigation.

PROBABLE CAUSE PROCEEDINGS

The recommendations contained within this subsection of the Report (Recommen-
dations 3-5) are grounded in the view that the Probable Cause proceeding is quasi-
adjudicative in nature. At the point where the General Counsel has recommended
in his brief that the Commission find Probable Cause to believe that a violation has
occurred, the position of the General Counsel and that of the Respondent are clearly
adversarial. In deciding whether the arguments of the General Counsel or those of
the Respondent should be given more weight, the Commission is in effect exercising
a judicial function.

In light of the First Amendment aspects inherent in these adversarial proceed-
ings, the Respondent should be provided with certain minimal procedural protec-
tions. Recommendations 8 though 5 are intended to provide the Respondent with
such minimal protection without imposing undue aﬁmms‘ istrative burdens on the
Commission and the General Counsel’s office.

3.'Access To Information ‘ -

As disciissed above, the General Counsel is required to provide the Respondent
with a copy of his brief delineating the legal and factual support for the recommen-
dation. The General Counsel is not required to provide the Respondent with access
to the documents, correspondence, interrogatories, and deposition transcripts that
support the General Counsel’s recommendation to find Pro le Cause. In fact, the
General Counsel routinely refuses to allow the Respondent access to such material.

1 The Committee‘ believes that this procedure may be implemented by the Commission with-
out additional legislative authority.
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* The Committee is recommending that the .
spondent access to such mater 1
the proceeding. Such access will
which the staff. is relying, and
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upon which the General Counsel is relying. As noted above, this goal .was implicit in
the 1979 Amendmients to the Act. This recommendation imposes no administrative
burden on the:Cominission or the General Counsel, * . ... . . . s
5.:Right to-Oral. Argument : e T R AR R e R
““Under ‘the procedures. presently in effect, the ‘Respondent’s participation in ‘the
Probable Cause determination is limited to-the filing of his or her brief. In contrast,
: unsel. is"initial brief as well as a post-brief report. In"addition,
the General Counsel presents his recommendations orally to the Commission at a
" The Committes reco
to_ present his arguments orally"
brief, will allow the Respondent t
the General Counsél’s post-| ‘report an

allowed an equal opportunity
on. Such an opportunity, however
challenge any misstatements in

‘presentation. It will also allow the

Commission to hear both sides of the issue, to ask questions, and to mak

informed decision on the Probe ssue. L
--The Cormittes’s fecommendation imposes ‘2 minimal administrative burden on
the Commission. As noted above, the General Counsel generally presents his argu-
ment to the Commission orally. Our recommendation merely requests the Commis-
sion to allocate an amount of time to allow the Respondent 1 . the arguments
of the General Counsel: Furthermore, it is unlikely that most X
themselves of the opportunity to participate .in ch_an oral ai
ases, the Respondent may decide that the f ref

le Cause

making process.
This-recomme

¢lusions of ‘th

! e CONCILIATION NEGOTIATIONS
- The vast  majority of inveéstigations which' progress to a finding of Probable Cause
are ultimately resolved:through'a-Conciliation-Agreement ‘between'the Commission
and the Respondent. The legislative history. of the Act-indicates clear-Congressional
intent that the Commission utilize the conciliation. procedures as the major. mecha-
nism for resolving enforcement proceedings. - ' .7 ol el 4
In negotiating Conciliation Agreements, the Commission has followed a consistent
- policy ‘of ‘requiring the inclusion of a clause in which 'the Respondent “expressly
admits to having violated the Act. In-fact, the:Commission typically insists ‘that 'the
Conciliation Agreement contain two admissions. For example, if the alleged ‘viola-
tion involved a corporate contribution, the Commission’ typically insists: that the
Conciliation- Agreement -contain’ the following: admissions: (1) ‘Respondent’ ‘admits
that he or she accepted a contribution from X Cor; ration, ‘and (2) Respondent
admits that he or she violated 2 U.S.C. §441b(a). -~~~ - o et
‘The Commission’s insistence on such an admission results in extended and diffi-
cult ‘negotiations between the Respondent and the Commission. Respondents are
loathe to sign a document containing an outright admission of a violation of a Fed-
eral statute for-several obvious reasons. Most pérsons would prefer to avoid making
an outright admission because all* Conciliation- Agreements are made available to
the public once the MUR has been ‘terminated. Secondly, such an admission could
expose the Respondent-to criminal liability for. violating the “Act.? ' There is often a

2 The Act does provide that a Conciliation Agreement may be introduced into evidence in a
criminal proceeding as evidence .of the ,Réspondent’s lack of intent to commit the violation. 2
S ey o ' ‘ " Continued







